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Abstract: China advocates the spirit of the 21st-Century Maritime Silk Road (21CMSR) -“peace and cooperation, openness
and inclusiveness, mutual learning and mutual benefit”. The routes of the 21CMSR need to certainly passage the South China
Sea (SCS) which is surrounded by China and ASEAN countries, therefore, the jointly building the 21CMSR between China
and ASEAN is a geographically natural mission. The process of jointly building shall depend on a wide range of cooperations
and exchanges, which is explicitly stipulated by UN Charter, the UNCLOS, the DOC as well as many other regional
agreements and documents. To construct the legal mechanisms is a significant guarantee for clarifying each party’s rights and
obligations and promoting their cooperations and exchanges. As a consequence, China and ASEAN should jointly build some
particularly crucial legal mechanisms including a code of conduct in the SCS which should be endowed the binding force, a
mechanism of the regional economic and trading cooperation, a mechanism of the regional connectivity and a mechanism of

the environmental protection.
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1. Introduction

The Silk Road Economic Belt and the 21st-Century
Maritime Silk Road, also known as One Belt One Road, is a
long-term development initiative proposed by China’s
President Xi Jinping when he visited Central Asia and
Southeast Asia respectively in 2013. As a specifically
practical reflection of China’s neighborhood diplomacy of
amity, sincerity, mutual benefit and inclusiveness, the spirit
of 21CMSR is advocated by China as—“peace and
cooperation, openness and inclusiveness, mutual learning and
mutual benefit”. [1] In such a spiritual guidance, the
21CMSR will be an unblocked bridge between China and the
nations along with it. So far, over 100 countries and
international organizations have responded positively to the
initiative and pledged their support. More than 80 countries
and international organizations have signed cooperation
agreements with China. [2].

According to Vision and Actions on Jointly Building the

Silk Road Economic Belt and 2l1st-Century Maritime Silk
Road which issued by the National Development and Reform
Commission (NDRC) and several other ministries of China
in March 2015, the 21CMSR is designed to go from China’s
coast to Europe through the SCS and the Indian Ocean in one
route, and from China’s coast through the SCS to the South
Pacific in the other. Both of the routes needs to passage the
SCS which is surrounded by China and ASEAN countries.
Therefore, the jointly building the 21CMSR between China
and ASEAN is a geographically natural mission.

2. The Basis of International Law of
Co-constructing the 21CMSR

For the common interests of peace and development,
jointly building the 21CMSR shall depend on a wide range of
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cooperations and exchanges for the relevant countries, which
is explicitly stipulated by the UN Charter, UNCLOS,
Declaration on the Conduct of Parties in the South China Sea
(DOC) and many other agreements and documents reached
by China and ASEAN.

2.1. The Basic Principles of the UN Charter

The "international co-operation in solving international
problems" which stipulated in the Article 1 of the UN Charter
is one of the three purposes of the UN, one of the features of
China’s foreign policy principles which can be defined as the
mutually beneficial cooperation and the common
development, and one of the spirits of the Article 1 of the
ASEAN Charter. Within such a framework, China and
ASEAN have a common vision of strengthening
cooperations and exchanges in economic, social, cultural,
political and many other fields.

2.2. The Cooperative Mechanisms Under the UNCLOS

It is defined that the states concerned in a spirit of
understanding and cooperation, shall make every effort to
enter into provisional arrangements of a practical nature in
the delimitation both of the exclusive economic zone (EEZ)
and the continental shelf (CS) under Articles 74 and 83 of the
UNCLOS. The provisional arrangement is not a situation of
zero-sum game, but a process for a win-win cooperation. It
not only guarantees their own interests, but also does not
harm the interests of other countries. [3].

It also provides that states bordering an enclosed or
semi-enclosed sea should cooperate with each other in the
exercise of their rights and in the performance of their
duties under Article 123 of the UNCLOS. The bordering
states of the SCS should apply this provision in managing
this semi-enclosed sea. [4] Due to the different meanings
of the legal words‘“shall” and “should”, the legal nature of
the duty to cooperate under the Article 123 is not without
controversies. [5] However, although there is an
ambiguous comprehension that whether there exists the
mandatory duties of cooperations for the SCS countries, a
hortatory obligation is at least existed through a generally
unbaised explanation.

2.3. The Cooperative Requirements of the DOC

The Article 6 of the DOC specifically stipulates that the
member states of ASEAN and China may explore or
undertake cooperative activities in ranges of marine
environmental protection, marine scientific research, safety
of navigation and communication at sea, search and rescue
operation and combating transnational crime before the
disputes earn a comprehensive and durable settlement. China
hopes to involve with other relevant countries to co-construct
the mechanisms of guarantee of the implementing of the
DOC and to safeguard the peace, development and stability
of the SCS.

2.4. The Relevant Agreements and Documents between
China and ASEAN

In November 2002, China and ASEAN signed the
Framework Agreement on Comprehensive Economic Co-
operation which stipulated a prospective of creating an
ASEAN-China Free Trade Area (ACFTA) within 10 years.
As the largest free trade area in the world in terms of
population and third largest in terms of nominal GDP,
ACFTA came into effect on January 1, 2010. In November
2004, China and ASEAN signed the Agreement on Trade in
Goods of the Framework Agreement on Comprehensive
Economic Co-operation. Besides, there are many other
agreements or documents between China and ASEAN
countries like the 2006 Agreement on Trade in Services of
the Framework Agreement on Comprehensive Economic Co-
operation, 2010 ASEAN-China Leaders Joint Statement on
Sustainable Development, etc.

All of these agreements and documents obviously promote
the China-ASEAN cooperations which should be seen as
common interests to all SCS countries. It can be affirmed that
with the concerned efforts by multiple sides, the legal
mechanisms should be enabled to accomplish.

3. The Recommendations on the Legal
Mechanisms of Jointly Building the
21CMSR

Finally and most basically, the good order at sea means
that nations are able to pursue their legitimate maritime
interests in accordance with agreed principles of international
law. [6] The promotion of regional cooperations lies on the
institutionalization of regional behaviors. Currently the
developmental situations of the 21CMSR are still in the
prototype stage, which needs to further improve the
establishments of specialized mechanisms. The purpose
incorporating governmental actions into the legal tracks is an
important measure to guarantee the initialtive of the
21CMSR to grasp the due effectiveness.

3.1. A Code of Conduct Which Should Be Endowed the
Binding Force

The political tension may exert an adverse effect on the
development of cooperation. Therefore, for regulating relevant
parties’behaviours, it is an institutional assurance in the process
of co-constructing the 21CMSR that makes a code of conduct in
SCS (COC) with the binding force because the enforcement-
lacking DOC did not make the contracting parties realize a
solution for most of the disputes since the signition of it in 2002,
though the preamble of the DOC promised to“enhance
favourable conditions for a peaceful and durable solution of
differences and disputes among countries concerned.” The time
was right for establishing a COC for activities in the SCS since
1990s. [7] But the process of negotiating a COC has been hard
and struggling. The Article 10 of the 2002 DOC had called on
the parties to adopt a COC. [8].
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Nowadays, the complex relationship between China and
ASEAN combines aspects of cooperation and tension.
Actually, the current territorial and maritime jurisdiction
disputes in the SCS are the major irritant in relations between
China and the claimant states of Southeast Asia- Brunei,
Malaysia, the Philippines, and Vietnam. [9] It is said that a
stable maritime environment is essential to realize our
collective regional aspirations. [10] What is needed now is
that a COC to overcome the DOC’s enforcement-lacking
weaknesses as well as to face and resolve the new challenges
that have arisen since 2002.

In september 2013, China and ASEAN agreed to follow the
“step by step and to reach consensus through consultation”
approach to the process of the COC during the 6th Senior
Officials Meeting on the Implementation of the DOC held in
Suzhou China. The goal of COC will aim to construct an
increasingly mutual and stepped-up cooperation although the
COC process will be significantly delayed or laborious, contrary
to the expectations of many regional states and external powers.
In order to remove disturbances and properly handle the SCS
issue, the COC should not only mean the handling of bilateral
disputes by the countries directly concerned through
negotiations, but also indicate the maintenance of peace and
stability in the SCS through joint efforts of China and the every
member of ASEAN, which is named the Dual Track.

3.2. A Mechanism of the Regional Economic and Trading
Cooperation

At the economic level, it is believed that through economic
interdependency the potential for conflict among states can
be reduced. [11] China and ASEAN trade started from a very
low level. However, it has been increased quickly and now
they have become very important trade partners. In the mid-
1980s, Deng Xiaoping proposed an economic approach to the
SCS by “shelving disputes and seeking joint development”
which reflects a positive attitude for the regional cooperation.
At the height of the 1997-1998 Asian financial crisis, China
and ASEAN forged a closer relationship. [12] Subsequently,
both of China and ASEAN decided to establish a good
neighborly partnership of mutual trust that is oriented toward
the 21st century in 1990s. After approximately three decades,
as a consequence, the cooperations reached a new hights.
Currently, China has been Asean’s largest trading partner for
the past eight years and Asean has been China’s third-largest
trading partner for six years. [13] China and ASEAN
countries need to further strengthen economic and trading
cooperations in the process of co-constructing the 21CMSR
for sharing the benefit of development.

The ASEAN countries may be seen as a diverse region
with great differences in economic developments, political
systems, economic and trade systems, religious beliefs and
foreign policies, subsequently, the economic and trading ties
between China and ASEAN countries sometimes are
hampered by some relevant reasons like the differences in
law, the gaps in science and technology, etc.

In order to promote the cooperations in various fields like
trading, investment, finance and service, the government of

the member states of ASEAN and China should encourage to
facilitate processes of economic and trading cooperations,
which means that the customs procedures should be
simplified, the tariffs should be reduced, the settlements of
currencies shoud be more free, the standards of the inspection
and quarantine should be regulated and evenentually, the
trade barriers should be eliminated to the lowest level.

3.3. A Mechanism of the Regional Connectivity

Adopted on October 28, 2010 through the Hanoi
Declaration on the Adoption of the Master Plan on ASEAN
Connectivity (MPAC), MPAC is mainly a cooperative plan
that aims to enhance the region’s physical infrastructure,
institutions and people-to-people relations. However, China’s
21CMSR initiative could not be seen as a challenge to
MPAC but a complement. According to most Chinese
scholars including the author, it will deepen China-ASEAN
economic relations as it promotes “common development
and prosperity” between China and ASEAN. [14].

The 2ICMSR will in fact complement ASEAN
connectivity. There were a range of sincere actions made by
China, incuding in 2009, China established the China-
ASEAN Investment Cooperation Fund and provided credit
lines of 15 billion to mainly support ASEAN countries’
infrastructures; in 2011, China declared to provide another 10
billions of loans to ASEAN; in 2015, China pledged
infrastructure loans totaling 10 billion dollars to ASEAN
countries and proposed railway and production capacity
cooperation amid closer partnership with the economically
converging region, etc. All these measures have exerted a
significant role in establishing the connectivity between those
countries.

ASEAN political leaders are enthusiastic for connecting in
some fields across ASEAN as well as China and other
countries. [15] Currently both sides have made some
progress in China-ASEAN connectivity, covering projects
like the Kunming-Bangkok Highway, the Trans-Asian
Railway, and more flight linkages. Thay have also began to
carry out maritime connectivity cooperation. [16] Particularly,
in April 13, 2018, China planned to build Hainan -the
southernmost part of China and the nearest province of China
to the ASEAN- into a pilot free trade zone and a free trade
port, which needs honestly to enhance the maritime
connectivity between Hainan and the SCS countries and
regions. For the purpose of establishing a sound mechanism
of regional connectivity, the core tasks of the connectivity
between China and ASEAN should be to reduce the
bureaucratic procedures for handling cross-border trade, to
improve the capabilities of standardization management, to
coordinate and eliminate a variaty of obstacles and to
standardize the rights and obligations of all parties.

3.4. A Mechanism of the Environmental Protection

As one of the most busy channels and one of the most rich
regions with oil and gas resources worldwide, the SCS is
under the threats of the pollution from vessels and
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installations and devices used in exploration or exploitation
of the natural resources of the seabed and subsoil. The
environmental problem in particular oil pollution usually
causes enormous economic losses and great damage to the
environment. If the occurring of environmental problem in
particular the oil pollution will be confronted by the SCS
countries, like the oil spill in the Gulf of Mexico in 2010 and
the ConocoPhillips oil leak in Bohai Bay in 2011, the
ecosystem will be severely damaged and will be difficult to
restore for a long time. Therefore, building a low sensitive
cooperation mechanism in particular the environmental
protection in SCS will be not only an effective way to control
pollution, but also an important carrier for co-construting the
21CMSR. Actually, though China is not a member of
ASEAN, it maintains close cooperation in particular in the
area of environmental cooperation. [17].

There are many international treaties for preventing and
controlling the marine pollution, like 1969 Intemational
Convention Relating to Intervention on the High Seas in
Cases of Oil Pollution Casualties, 1972 Convention on the
Prevention of Marine Pollution by DumPing of Wastes and
Other Matter, 1973 Intemational Convention for the
Prevention of Pollution from Ships, 1982 UNCLOS (in
particular the Part 12), 1992 Intemational Convention on
Civil Liability for Oil Pollution Damage, 2001 Intemational
Convention on the Control of Harmful Anti-fouling Systems
on Ships, 2009 Intemational Convention for the Safe and
Environmentally Soung Recycling of Ships, etc.

A wide variety of regional mechanisms have been
constructed all over the world as well, such as the Northeast
Atlantic Environment Strategy, the Environmental Co-
operation in the Baltic Sea Region, the Arctic Environmental
Protection Strategy as well as the Regional Cooperation in
the Mediterranean. These treaties and mechanisms, both
international and regional, all should be referenced
effectively by the SCS states for the purpose of a better
marine protection. Currently, one of the available
recommendations is  developing a  comprehensive
environment monitoring system for the SCS. [18].

4. Conclusion and prospective

As the antagonisms remain occasionally in the SCS, the
overall purpose of China’s initiative of 2ICMSR is just to
avoid conlict of the region and promote the cooperation. As
we look to the future, these legal mechanisms - the COC, the
Regional Economic and Trading Cooperation, the Regional
Connectivity and the Environmental Protection - will not
only give a strong boost to the economic development
between China and ASEAN, but also make a more important
contribution to the social progress, the cultural
communication as well as the mutual trust of politics, which
will establish a more stable foundation for the 21CMSR.
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