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Abstract 

Since the 2008 financial crisis and 2012 European sovereign debt crises debates about the actions taken by Member States of the 

European Union (EU) and the EU itself have become much more important and contested in policy circles and among the public. 

European institutions addressed tensions existing in the Eurozone by several legislation packages. These actions included 

European monetary measures (taken by the European Central Bank) and national fiscal policies, which aimed to increase the 

stability in the Eurozone. The fiscal and monetary policies are complementary to each other in restoring stability in the Eurozone. 

The European monetary policies triggered conflicts about the competencies of the European institutions (e.g. the contradicting 

rulings of the German Federal Constitutional Court (FCC) and the Court of Justice of the European Union (CJEU)). National 

fiscal policies, highly important during these crises, became a subject of focus of the European Commission, as it introduced and 

implemented a review of national budget plans 2013. This legislation was necessary due to the higher potential for spillover 

effects of budgetary policies in the European Union and the need for stronger mechanisms designed specifically for the Euro 

area. 
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1. Introduction 

These rules of fiscal control of Member States with the Euro 

as a single currency constitute a unique mechanism on a world 

scale. Since their inception they enjoy a great meaning for 

both Member States and the EU as their community. Yet, de-

spite the relevance of this sophisticated legal regime, research 

has not sufficiently contributed to discuss this new legal 

framework, suggest its strengthening or a simple change of the 

existing mechanism. The current study aims to close this gap. 

The legislative package of ‘Six-Pack’ [1] brought a con-

crete step towards ensuring fiscal discipline, helping to stabi-

lize the EU economy and preventing a new crisis in the EU, in 

response to the European debt crisis of 2009. The ‘Six-Pack' 

was a part of the reform of the Stability and Growth Pact in 

2011, which drew the lessons of the economic and financial 

crisis. The Stability and Growth Pact contained the so-called 

preventive arm that aimed to guide Member States towards a 

country-specific, medium-term budgetary objective (MTO) 

which sets out to ensure public finance sustainability. 
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Due to the fact, that the greater macroeconomic surveil-

lance introduced 2011 with Six-Pack [2] might have turned 

insufficient, EU introduced 2013 a new legislation [3] the so-

called “Two-Pack” [4]. However, this legal framework turned 

out to be inadequate as well. Due to the insufficient political 

will to adhere to hard budget constraints, stakeholders looked 

for further mechanism. Subsequently, also other measures, 

like the Public Sector Purchase Programme (PSPP), in 2015 – 

2018 and 2019, were introduced. The current research ad-

dresses questions of the influence of EU institutions on na-

tional budget plans. It deals with the topic of the control of 

national draft laws and budgetary plans and answers the ques-

tion of possible strengthening of the existing legal framework 

increasing legal certainty in the euro area. 

Notably, that experience highlighted the need for specific 

provisions in the EU's fiscal rules to allow for a coordinated 

and orderly temporary deviation from the normal require-

ments for all Member States in a situation of generalized crisis 

caused by a severe economic downturn of the euro area or the 

EU as a whole. 

Since 2013 – the “Two-Pack” – each euro area Member 

State must notify its budget plan to the European Commission 

before it adopts its budget law. The added value of this exer-

cise is the direct guidance that it introduces within the budg-

etary procedure, thereby equipping all stakeholders with the 

information they need. 

The graph below presents non-observance of fiscal rules in 

the European Union. It shows that there is a strong need for 

new legislation regarding budgetary control of Member States’ 

budgets. 

 
Figure 1. Fiscal rules violations in the EU. 

European institutions addressed non-compliance with EU 

fiscal rules by several legislation reforms. Six-Pack [5] and 

Two-Pack [4] succeeded to increase compliance of some fis-

cal rules. These legislative packages did succeed to reduce the 

number of countries that violate the deficit and debt rules, as 

can be seen in the graph. 

However, measures introduced did not succeed to reduce 

the number of non-observance of fiscal violations of countries 

regarding the structural balance rule and the expenditure rule. 

The number of countries that do not observe these types of 

rules has increased rather than decreased over the years. More-

over – depending of the rule – the number of countries not 

complying with it differs. There are at least few countries not 

following a rule each year. In some years however the vast 

majority of the EU countries did not follow some of the rules. 

This research proposal originates to increase the compliance 

with those fiscal rules. 

The structural balance rule assumes that additional income 

from natural resources is going to remain indefinitely, and 

therefore all the accumulated funds are saved with the idea of 

exhausting them in case of a severe recession. At the same 

time, there are many different expenditure rules in the Mem-

ber States of the EU. Depending on their design, they may 

promote divergent goals. 

This shows that the review of Member States’ budget plans 

exercised by the European Commission needs a new design 

that would address these discrepancies. Under the new finan-

cial recovery plan [6], it could be beneficial to introduce a far-

reaching control of the EU towards national budgetary laws. 

Maybe, “the added value of the exercise” of the preventive 

control is not appropriate and some stronger mechanism 

would be advantageous. It is rather unlikely, that the respected 

wording of recital 21 (“budget plan”) and 22 (“budget law”) 

differ. 

Extending the legal mechanism in question can be done for 

example by extending the rights of the European Commission 
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during national legislative process on a budget draft. Possibly 

a right of the Commission to issue an opinion to the budget 

plan connected to a stand-still clause respecting the draft 

budget law itself would be better to stabilize the markets sus-

tainably. 

2. Legal Environment 

According to article 7 of the Regulation 473/2013 [4] the 

European Commission shall adopt its opinion on the Member 

State’s draft budgetary plan. The interpretation of this article 

with recitals allows a first conclusion, that article 7 refers in-

directly to a budget law of Member States, although the word-

ing itself covers solely a budget plan. In this respect, recital 21 

of this regulation clarifies that Member States are invited to 

take the Commission’s opinion on their draft budgetary plan 

into account, in the process of adopting their budget law. 

However, recital 22 specifies that the extent to which that 

opinion has been taken into account in a Member State's 

budget law should be part of the assessment, if and when the 

conditions are met, leading to a decision on the existence of 

an excessive deficit in the Member State concerned. The re-

spected wording of recital 21 (“budget plan”) and 22 (“budget 

law”) differ. Since these recitals are situated close to each 

other, one must read and interpret them coherent. Thus, the 

impact of the remarks of the European Commission reaches 

not only to a budget plan, but also to the budget law itself. 

Second conclusion, the power to review draft national plans 

does not give the European Commission the right to change 

national budget plans (or budget laws), nor does it create an 

obligation for the Member States to follow the European 

Commission's opinion. 

According to the existing legal environment, the European 

Commission may issue an opinion to national budget plan and 

shall request a revised plan. Only in exceptional cases of ‘par-

ticularly serious non-compliance’ the European Commission 

shall request a revision of a draft budgetary plan and shall 

adopt a new opinion (so the wording). It may not require any 

specific changes on the draft budget law itself. However, there 

are no consequences attached, if a Member State would not 

fulfill criteria foreseen in the wording of a given duty or in the 

opinion of the Commission on its budget plan. 

Moreover, a budget plan may not correspond with a budget 

law. In theory, national budget law may (or even should) differ 

from the budget plan, which a Member State notifies to the 

European Commission. There is no legal duty that they match, 

which may create legal uncertainty. Therefore, very often 

there is no legal mechanism to enforce the fulfillment of the 

criteria of Stability and Growth Pact, but a political process. 

2.1. Institutional and Member States’ Practices 

Regarding the Legislative Status quo 

Using these tools, the European Commission was already 

considering stopping budgetary plans of some Member States 

[7]. The European Commission was going to stop the budget-

ary plan of France 2014 [7-10]. In November 2018 the Com-

mission rejected Italy’s budget plan [11, 12]. Also, the Euro-

pean Parliament criticized the Italian budget [13]. In response 

to that, Italy did revise its budget law [14]. However, since the 

European Commission does not have right to demand that the 

Member State changes its budget plan or that it waits with the 

adoption of budget law until it receives an opinion on the re-

vised budget plan, its right is more of a political than legal 

nature. 

Experience shows that Member States do follow the opin-

ions of the Commission issued regarding their budget laws. 

For instance, 2018 the European Commission had remarks re-

specting the budget plan submitted by Italy. In the course of 

the consultation process, Italy did change its draft. However, 

since the Commission may not issue a binding decision on a 

given budget plan, the Member State in question has discre-

tion respecting following of Commission’s opinion or not. 

The solution suggested in this paper will improve the present 

situation. The current legal situation does not provide a suffi-

cient legal certainty since the established system does not 

foresee any deadlines or concrete steps that must be taken 

within specified terms. Thus, actors involved do not know 

what to expect at which state of the process. The outcome of 

the consultation procedure may thus depend on diplomatic so-

lutions or political measures, which can make it little transpar-

ent. Solution offered in this research will provide a faster tool 

and thus accelerate the process of imposing changes to a 

budget draft. 

Due to the fact, that Member States do follow Commis-

sion’s opinions, there already exists a de facto consultation 

process with following of its – actually not binding opinions 

in national draft budgetary laws. The current proposal sug-

gests a sophisticated legal mechanism that will increase legal 

certainty both on the side of the European institutions and 

Member States. It will enhance the cooperation of stakehold-

ers and thus contribute to the legal certainty: the rights and 

obligations of both parties during the process will be clearer 

what will enhance legal certainty. Finally, the exchange of in-

formation and cooperation between the Member States would 

deepen the mutual trust and help. 

A stronger legislative framework could shape the existing 

practices and lead to a more efficient approach. Possibly, other 

solutions and stronger rights of the Commission would be 

helpful and expedient in this regard. There are more sophisti-

cated mechanisms in other areas, regarding obligations to con-

sult (French: obligation de consultation, German: Pflichten 

der Mitgliedstaaten, die EU-Organe an der nationalen 

Rechtsetzung zu beteiligen, or simply Beteiligungspflichten, 

Spanish: obligación de consulta) [15]. 

There are many obligations to consult EU institutions on 

national draft laws and one could attempt to find common 

ground between the obligation to consult in question (an-

chored in Two-Pack) and other (spread all over EU primary 

and secondary law). This comparison could enrich the current 

http://www.sciencepg.com/journal/ipa


International and Public Affairs http://www.sciencepg.com/journal/ipa 

 

42 

knowledge and thus offer and contribute new insights. The 

current knowledge misses comparisons between the tool to 

control national budget laws (as a new obligation this kind in 

fiscal law) and other measures, maybe similar, in different ar-

eas of European law. These may contain tools to avoid new 

crisis and support the stability of the financial markets. 

The wording used by the EU legislature regarding different 

obligations to consult EU institutions on national draft laws 

differs very often, also does the impact. Different duties fore-

see e.g. consultation process or stand-still clauses. It could be 

advantageous to draw comparisons to the duty to notify na-

tional budget law and apply it to different scenarios, for exam-

ple, if the Commission would have a right to propose changes 

to a national budget plan or it could stop the process due to a 

stand-still clause laid down in a regulation of the EU. This 

comparison could enrich the current knowledge and thus offer 

and contribute new insights. In this case it would not have to 

enforce changes by means of diplomatic pressure. 

There are several obligations to consult EU institutions on 

national draft laws that foresee more sophisticated mecha-

nisms than the one of the youngest ones – as known from 

Two-Pack [16]. Due to older provisions, a Union body may 

issue an approval [17-19] or a confirmation in terms of Article 

114 TFEU [20]. Further examples of a confirmation are laid 

down in different provisions [21-23]. Similar legal impact like 

a confirmation enjoys also a resolution, like laid down in Ar-

ticle 108 TFEU [20], which foresees a resolution of an EU 

institution towards a national draft law. An EU institution may 

also foresee a specific content of national draft. Due to some 

laws, it is also possible to prevent the enforcement of national 

law that does not fulfill the requirements of the Commission. 

The content of the new Member State law depends on the up-

stream consultation process and – in some cases – the act of 

consultation of an EU institution [24]. The EU institutions in-

fluence the process of national legislation and the substantive 

national law by their participation. 

2.2. Different Mechanisms Included in 

Obligations to Consult EU Institutions on 

National Draft Laws 

The duty to notify a national budget plan according to arti-

cle 7 of the Regulation No. 473/2013 constitutes an obligation 

to consult [15]. The preventive control of national laws exer-

cised under Two-Pack is nothing new. EU law knows similar 

obligations to consult EU institutions on national law drafts 

since tens of years [15]. 

In the light of different provisions, the given EU institution 

proposes content to, postpones, or prevents the enforcement 

(by exercising a right of veto) of a national law that would 

disturb the internal market. In some cases, the national legis-

lative procedure may only be continued if the competent EU 

institution does not issue a statement or a negative opinion [25] 

in due time with respect to national law [16, 17]. A Union in-

stitution can give its approval or confirmation or issue a reso-

lution. 

First obligations were anchored in the Treaty on the Func-

tioning of the European Union – the primary EU law. Art. 117 

and 108 TFEU [20] constitute examples of such obligations to 

consult [15]. The Contracting States agreed on respected du-

ties anchored in the Treaty. A Union institution can recom-

mend to the States concerned some measures (Art. 117 TFEU) 

or issue a decision (Art. 108 TFEU). These and other provi-

sions did not change over the years. However, with the pas-

sage of time, more and more secondary law acts contain obli-

gations to consult. Regarding obligations to consult anchored 

in secondary law acts the EU legislature decided on participa-

tion of EU institutions in national legislative procedures. 

2.2.1. Consultation of an EU Institution – the 

European Commission 

According to Article 117 para 1 TFEU [20] a Member State 

desiring to proceed with national law shall consult the Com-

mission, if there is a reason to fear that the adoption or amend-

ment of a provision laid down by law, regulation or adminis-

trative action may cause distortion within the meaning of Ar-

ticle 116 [20]. After consulting the Member States, the Com-

mission shall recommend to the States concerned such 

measures as may be appropriate to avoid the distortion in 

question, Article 117 para 2 TFEU [20]. 

2.2.2. Consultation of an EU Institution – the ECB 

According to article 127 para 4 TFEU [20] the European 

Central Bank shall be consulted by national authorities regard-

ing any draft legislative provision in its fields of competence, 

but within the limits and under the conditions set out by the 

Council in accordance with the procedure laid down in Article 

129(4) TFEU [20]. The European Central Bank may submit 

opinions to the appropriate Union institutions, bodies, offices 

or agencies or to national authorities on matters in its fields of 

competence. 

Article 5 of the Directive 2006/87 foresaw a consultation of 

the Commission on national technical requirements that each 

Member State may adopt [26]. 

2.2.3. Approval of the European Commission 

Regarding National Draft Law 

Examples for an approval of the European Commission are 

anchored in primary and secondary law. Article 114 TFEU 

foresees an approval of the Commission regarding measures 

of Member States (“the Commission shall … approve …”). 

Article 6 of the Directive of 16 December 1991 on the ap-

proximation of the laws of the Member States [27] relating to 

compulsory use of safety belts in vehicles of less than 3,5 

tonnes (91/671/EEC) foresees an agreement of the Commis-

sion regarding national regulations. 

Art. 5 para 2 subpara 2 of the Directive 2006/87/EC [26] 

foresaw a “prior approval” of the Commission regarding 
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amendments to technical requirements of Member States. 

2.2.4. Confirmation of the European Commission 

Regarding National Draft Law 

According to article 6 para 6 of the Directive 94/62 [28] 

Member States set programmes going beyond the targets set 

in this legal act. They shall inform the Commission thereof. 

The Commission shall confirm these measures, after having 

verified, in cooperation with the Member States, that they are 

consistent with the considerations laid down in this legal act 

and do not constitute an arbitrary means of discrimination or 

a disguised restriction on trade between Member States (arti-

cle 6 para 6 sentence 3). The legal act the Commission issues 

in this case is a confirmation of national measures. 

2.2.5. Decision of the European Commission 

Regarding National Draft Law 

Council Regulation No 2013/2006 foresaw in article 3 an 

amendment of the Regulation No 247/2006 [29]. Article 24a 

shall be inserted. This provision foresaw in para 1 that Member 

States submit to the Commission the draft amendments to their 

overall programme to reflect the changes introduced by Regu-

lation (EC) No 2011/2006. According to para 2 the Commission 

shall evaluate the amendments proposed and decide on their ap-

proval within four months of their submission. This regulation 

ruled on an approval of the Commission regarding national 

measures. 

2.2.6. Right of the European Commission to Propose 

Amendments Regarding National Draft Law 

There are also provisions that confer the right to propose 

amendments in the EU law. According to those rules, the Com-

mission may propose changes to national draft laws. If the 

Commission exercises its right, it corresponds with the obliga-

tion of a Member State to change the national draft, respectively. 

Article 7 para 1 of the Regulation No 336/2006 [30] a Mem-

ber State may derogate from the rules laid down in this act. 

Member State may establish alternative certification and ver-

ification procedures. In this case, it shall notify the Commis-

sion of the derogation and of the measures which it intends to 

adopt. According to para 3 lit b) the Member State may be 

required to amend or refrain from adopting the proposed pro-

visions, if “it is decided” – within six months of the notifica-

tion – that the proposed derogation is not justified or that the 

proposed measures are not sufficient. In this case the Com-

mission – issuing amendments – proposes changes to national 

draft law. 

2.2.7. Statement of an EU Institution or Another 

Member State Regarding National Draft Law 

Other rules of EU law allow Member States to continue na-

tional legislative procedures within certain period of time or if 

neither the Commission nor different Member State com-

plained that the planned and notified measure does not satisfy 

the goals of the EU. 

The provisions of the Information-Directive [31] constitute 

an example for this kind of rules of law. Article 6 Para 2 fore-

sees detailed opinions of the Commission regarding the na-

tional draft technical regulation. Within a certain period of 

time, the Commission reviews the national draft in order to 

see if it could create obstacles to the free movement of goods 

within the internal market. 

2.2.8. Submission of Changed National Draft 

According to article 5 para 1 of the Council regulation 

479/2008 [32] each producer Member State referred to in Annex 

II shall, for the first time by 30 June 2008, submit to the Commis-

sion a draft five-year support programme containing measures in 

accordance with this Chapter. These programmes shall become 

applicable three months after their submission to the Commission. 

Should the submitted support programme not comply with the 

conditions laid down in this regulation, the Commission shall in-

form the Member State thereof. In such case, the notifying Mem-

ber State shall submit a revised support programme to the Com-

mission. The revised support programme shall become applica-

ble two months after its notification unless an incompatibility per-

sists in which case this subparagraph shall apply. 

3. Results 

The present study invites to develop solutions respecting 

SGP. Based on the above one can differ between simple and 

qualified obligations to consult EU institutions on national 

draft laws [15, 33]. Art. 117 TFEU is an example for a simple 

obligation to consult. Examples for qualified obligations to 

consult constitute Article 108, 114 TFEU and Articles 5 and 

6 of the Information Directive [31]. Qualified obligations to 

consult contain duties to notify and to conduct a consultation 

process (just as simple obligations to consult) as well as a 

stand-still clause, as the qualifying element. Not all the qual-

ified obligations to consult contain a stand-still clause. Re-

spected duties may contain a stand-still clause in their word-

ing or a similar element forcing a Member State to wait with 

the finalization of the national legislative procedure until the 

EU institution did not issue an act respecting national draft, 

constituting qualified obligations to consult. Some obliga-

tions to consult foresee an approval of the Commission to-

wards national law draft. In this case, the essence of an ap-

proval is similar – the notifying Member State may not pur-

sue the national legislative procedure until it does not obtain 

the approval of the EU institution. Moreover, Member 

State’s legislative procedures must wait in these cases for 

this act of an EU institution and – in some cases – respect its 

essence in their wording. 
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3.1. Goals of the Process of Consultation and 

Participation of EU Institutions in National 

Legislative Proceedings 

The interference in the national legislative process by the par-

ticipation of a competent EU institution constitutes a rather strong 

measure so that it cannot be an end in itself but it serves further 

purposes. The goal of an ex ante participation of EU institutions 

in national legislative procedures is the protection of the internal 

market. A single Member State cannot examine effects of a given 

national law provisions on other Member States’ legal orders or 

on Europe as a whole. That is why it depends on the know-how 

of EU institutions. They possess the required expertise and ability 

to assess the Europe-wide effect of a new national law in question. 

This makes up the background of the influence of those institu-

tions on national draft laws. 

While the notifying Member State fulfills its secondary 

duty [15] resulting from an obligation to consult an EU insti-

tution on national draft and takes the detailed opinion of the 

Commission or other Member States into account (for exam-

ple Article 6(2) of the Information-Directive [31]) or follows 

the Commission’s recommendation (Article 117 TFEU [20]), 

it transfers the content of the respected opinion or recommen-

dation into national draft law. This legal act (either of the EU 

institution or another Member State) contains substantive pro-

visions that a Member State must respect and follow in the 

draft. It offers advice and help to shape national draft in a way 

that fulfills requirements of the EU institutions and thus make 

the notified draft confirm with EU law. 

Thus, the fulfillment of the primary duty (to notify, inform a 

given EU institution) resulting from an obligation to consult EU 

institution on national draft laws does not guarantee that this re-

spected draft complies with EU law. Only the following of the 

secondary duty to transfer the content of the recommendation or 

opinion respecting national draft can provide some security that 

the national draft in question will comply with EU law. This also 

makes the essence of obligations to consult EU institutions and – 

as in case of Information-Directive – Member States on national 

draft laws. However, the legal act of the EU Commission, issued 

based on article 117 para 1 TFEU [20] also contains the opinion 

of other Member States on national draft. This is due to the sen-

tence 2 of this paragraph, foreseeing that the Commission – “after 

consulting the Member States” – shall recommend to the States 

concerned such measures as may be appropriate to avoid the dis-

tortion in question. 

One of the obligations constitutes the control of Member 

States’ budgetary laws. It does not refer to the internal market 

matters but deals with the Stability and Growth Pact. Since its 

inception, the SGP has known the requirement to submit sta-

bility [ins] (Section 2 of Council Regulation) or convergence 

[outs] programmes (Section 3 of Council Regulation), includ-

ing on the ‘medium-term objective for the budgetary position 

of close to balance or in surplus’ [34]. For instance, article 3 

para 1 of this Regulation speaks of “information” necessary 

for the purpose of multilateral surveillance. It specifies that a 

stability programme shall present ‘a description of budgetary 

and other economic policy measures being taken and/or pro-

posed to achieve the objectives of the programme, and, in the 

case of the main budgetary measures, an assessment of their 

quantitative effects on the budget’. Article 7 contains similar 

regulations regarding a convergence programmes. 

Thus, some matters respecting national budgets had already 

been the subject of prior notification requirements under the SGP 

since 1997. However, they have been less incisive, strict and spe-

cific than the provisions of Two-Pack. Two-Pack Regulation [4] 

established the first obligation of its kind in EU fiscal law. The 

scope of application of obligations to consult has thus been ex-

tended from internal market issues (direct obligations to consult) 

to sensitive fiscal policy matters (for indirect obligations to con-

sult EU institutions on draft plans (not laws)). The duty to notify 

budgetary plans established a new coordination policy and it thus 

could constitute a pre-stage of a uniform (harmonized) Eurozone 

budget, as France suggests it. At the same time, current 

knowledge may lack efficient tools for preventing financial crisis 

or a thorough discussion about it. It also overlooks that the obli-

gation to consult EU institutions on national budget laws (Two-

Pack) is not the only one in the EU law. That is why a detailed 

research on obligations to consult can and should enjoy greater 

practical importance. 

3.2. Direct and Indirect Obligations to Consult 

EU Institutions 

Art. 7 of Regulation No. 473/2013 (Two-Pack) [4] foresee-

ing an ex ante control of national budgetary plans is con-

structed in a similar way as Article 117 TFEU [20] and thus 

constitutes a simple obligation to consult. However, since it 

does not foresee a consultation on the legislative draft itself, 

but on a plan, it may be seen as a rather untypical obligation 

to consult, since the opinion of the Commission refers to the 

national plan and not the draft national (budget) law itself. One 

could thus introduce a further category of obligations to con-

sult: direct and indirect ones. Direct obligations to consult 

would be the ones that refer to the draft national law itself. An 

example for the category of the indirect obligations to consult 

constitutes the control of national budgets that refers to a plan 

(regarding a law) and not the draft law itself. At the same time, 

it is not clear what is the legal nature of the budget plan in 

terms of Regulation 473/2013 under national laws. One thus 

can not specify it this obligation means a real “law” or rather 

interior administrative regulation without any external ef-

fect(s). The legal nature of this specific obligation to consult 

may differ in several ways from all the other obligations de-

scribed above. 

3.3. Application of Solutions Known from 

Direct Obligations to Consult to the 

Category of Indirect Ones 

Some of the areas in which obligations to consult rule the 
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relationships between the Member States and EU institutions 

during national legislative procedures are sensible and de-

mand a clear demarcation of competences between the Mem-

ber States and the European Union. At the same time, based 

on previous statements it is worth considering if the duty to 

consult EU institution anchored in article 7 of the Regulation 

473/2013 is perfect as it is or if there is some possibility to 

draft this provision clearer. Some other (typical) obligations 

to consult contain clear demarcation of competences between 

the EU institutions and national legislatures. 

Among the two categories of obligations to consult known 

from previous research [15, 31] – simple and qualified obliga-

tions to consult – the duty to participate the Commission dur-

ing national legislative procedure constitutes a simple obliga-

tion to consult [15]. It is thus worth consideration to apply so-

lutions known from direct simple obligations to consult to this 

indirect duty to consult EU Commission on national budget 

plan. 

4. Conclusions 

The European Commission and Member States, once they 

review the functioning of the budgetary control and prepare a 

new impact assessment, may be keen to look for different so-

lutions in other areas of EU law. The strengthening of the legal 

framework regarding the budgetary control exercised by the 

EU Commission should be based on already existing similar 

cases (review of national draft laws – direct obligations to con-

sult), such as a process of consultation according to article 127 

TFEU [20] or issuing a statement according to article 117 

TFEU [20]. The review of competencies transferred to the Eu-

ropean institutions in the past, can provide a basis for a com-

parative analysis and suggest new tools for supervision of na-

tional budget laws. 

The existing mechanism should be extended by further and 

more specific opinion rights of the European Commission or 

– if possible, maybe even some rights of other Member States 

(as it is in case of the Information-Directive) – regarding na-

tional budget plans and laws. One can think of implementing 

a stand-still clause into article 7 of the Regulation 473/2013. 

In this case a Member State could not issue a budget law if the 

budget plan would not have the content, the EU Commission 

foresaw in its opinion towards the notified national plan. One 

could think of a stand-still clause that would not allow a Mem-

ber State in question to adopt the budget law until the Euro-

pean Commission did not issue an opinion on it or a consulta-

tion process between a European institution and national con-

stitutional body on budget plan is still ongoing. 

Different solution would be to expect a positive opinion of 

the European Commission towards national budgetary plan. 

According to that a Member State could not adopt its legisla-

tion on budget law before European Commission has issued a 

positive opinion on draft budgetary plan. This would add more 

legal certainty to the process. The consultation process itself 

would be more transparent and open. 

Worth noticing is that Member States laws may not know 

the category of a “budget plan”, as article 7 of the Regulation 

473/2013 states. This may require a further legislation in na-

tional law (national constitutions or rule of law regarding the 

budgetary procedure) that would establish a connection be-

tween a (budget) plan, that may not enter into force until its 

content does not comply with the content of the opinion of the 

Commission. Otherwise, article 7 of this Regulation might be 

changed and foresee a budget law (and not a plan) as well as 

a stand-still clause in its wording. The necessity to have a 

budget prior to a new calendar year is met by the wording of 

article 7 para 1 of the Regulation 473/2013 that foresees the 

adoption of the Commission’s opinion until 30th November 

each year. 

One could also dare a comparison with article 117 TFEU 

and change the article 7 of the Regulation 473/2013 itself. This 

proposal contains a resignation on “plan” and implementation 

of “budgetary law” in the wording of para 1 of article 7. How-

ever, the obligation to notify the budgetary law should not ap-

ply unconditionally as it is now but it should be effective 

solely if there is a reason to fear that the adoption of the na-

tional budgetary law may cause distortion within the meaning 

of SGP, a Member State desiring to proceed therewith shall 

consult the Commission. In this case the distortion of compe-

tition in terms of article 117 TFEU will be replaced by criteria 

origination from SGP. Its goals are sound government fi-

nances, price stability and strong sustainable growth condu-

cive to employment creation or – as article 1 of the Regulation 

No 1466/97 [34] foresees it – the prevention of the occurrence 

of excessive general government deficits and to promote the 

surveillance and coordination of economic policies. Since 

some Member States adopted the single currency or are going 

to participate in a common budget, it could be beneficial to 

establish an exchange of their experiences and let the Com-

mission consult other Member States on a budget plan of the 

notifying Member State. Member States experiencing prob-

lems could exchange information, necessary data and experi-

ence with countries who follow strict fiscal policy and save. 

Another conceivable approach would be also to divide a 

given budget plan to different sections and introduce an ap-

propriate approach respecting to a specific section. For exam-

ple, national expenses regarding national security could de-

pend solely on an opinion of the European Commission, while 

other costs (e.g. education or investment in renewable energy 

(“Green Deal”)) could depend on a consultation process and a 

stand-still clause. 

5. Recommendations 

This approach would introduce sophisticated supervision 

tools, constituting a mix of existing methods. The new tools 

will strengthen the control from the current situation of re-

viewing of a national budget plans towards sophisticated 

mechanism that could also be applied in different areas of law. 
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An extension or a different demarcation of competencies be-

tween the EU institutions and Member States constitutes an 

advancement of the legal status quo. 

Under the existing Two-Pack, the Commission may issue 

an opinion towards national budget plan. All these measures 

enhance the preventive role of the EU in that respect. Under 

the new financial recovery plan, it could be beneficial to in-

troduce a far-reaching control of the EU towards national 

budgetary laws. Maybe, “the added value of the exercise” of 

the preventive control is not appropriate and some stronger 

mechanism would be advantageous. 

In other areas many mechanisms of obligations to consult 

EU institutions on national draft laws have proven effective, 

while the EU still seems to look for a suitable mechanism for 

monetary or fiscal coordination. The current research suggests 

the use of a stronger legislative framework. This is particularly 

relevant for the extent of competences assigned to EU institu-

tions – or possible in the future also other Member States – 

regarding control of national budget plans. 

These new tools could strengthen the control from the cur-

rent situation of reviewing of a national budget plan to the 

consultation process on it. This new mechanism – the process 

of consultation of EU institutions on national draft – also pro-

vides Member States a mechanism that will better address 

their needs. They will be able to work with the European Com-

mission on the national draft and together prepare a budget 

plan, based on mutual cooperation and confident exchange. 
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